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UDGMENT

Excellence in public office is the sine qua nonp for a
dynamic, buoyant and vibrant democracy. This isg crucial for the
trust of the citizens in the organs of the polity and thisg trust in
turn is crucial for the legitimacy and Sustainability of every
democratic system. It depends on the positive pefception by
citizens on what is fair and right. The empha'sis for appointment
to public office is certainly pivotal on the inviolable requisites of
1"ntegrity, which .essentially is the final arbiter of credibility of

any system. Excellence, after all, in its final anal3‘/sis is the result.
of constant and habitual integrity.

2. When questions relating to dPpointment to public offices,
Specially statutory ones, are placed before the consideration of
COurts, there always is a duty €ast upon it t 4ggess whether the
process of selection has been true€ to the System created for such
Purpose and whether it has Peen dong mplicitly following the

manner and the mechanism for 1t, that have been Statutorily put
u

/
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2

in place. There can be no doubt that. every suc
e A (.h ende; .
2avor is to

find out the best among the availaple options a4
an that

assessments are made in such manner so as to eliminate the less
desirous by maintaining those who are found better qualified i
terms of credibility, integrity arid technical and professional -
capacity to hold such post.

3. The genesis of the controversy in this case relates to the
appointment of a Part-time Official Receiver, under the
provisions of the Insolvency Act, 1955 (for short, 'the Act'), for
the Thiruvananthapuram District. The Act provides for the
appointment of the Official Receivers for each District and under
Section 59 of 1t the Government has been authorised to appoint
such persoris as they think fit to be Official Receivers under the
Act within such local limits as they may prescribe. The relevant
provisions of Section 59 are as under:

“59. Power 10 appoint Official Receivers
(1) The Government may @bpoint such persons as

they think fit ( to be called ' Official Receivers') to

- be receivers under this ACt Within such local limits

as they may prescriP®:

(2) Where any imits of _ as been so
appointed for the local- :ion u01 the jurisdiction of
any Court having WS 1 °7 this Act, he shall

/

Official Receiver h
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rescriptions.

manner, he will be the Receiver for the purpose of every order,

issued by a Court under which a Receiver or an interim Receiver
is appointed unless the Court for special reasons otherwise
directs.
5. Thus empowered by the powers granted under the Act
the Government issued an executive order dated 17.05 1958
. Ua. , a
copy of which has been appended in thjg v
> WIIL petition ag E
xt.P3,

mandating that the appointment of Part-time Officia]
Clal Receijy
€rs

shall be done by the Government by selection ¢
rom a

names recommended by the Jlldges of th panel of

, € Hj

consultation with the District Judge of 1 gh Court in
€ Re

ve <
Nue D1strict

concerned. In effect, the procedure EStab); h
S ed 1
S that

will have to be recommended DY the 2 pang]

udQES

_ Of .

Consultation with the District Judge o the p; e High COUrt '
In

/

18 it
ang

Scanned by CamScanner


ideapad
Typewriter
WWW.LIVELAW.IN


WWW.LIVELAW.IN

W.P.(C) No.30661 of 2015

4

the Government Will, the ¢ a choice only from among

reafter, mak
the persons includeq in such panel.
6. Pursuant tq the procedure noticed as above, the
Government issued Ext.P2, which is a notice dated 23.03.2012,
calling for applications from qualified advocates practicing in-the
Courts in the Thil‘uvananthapuram District for the purpose of
appointment as Part-time Official Receiver at
Thiruvananthapuram. It appears that 13 applications were
received from advocates in response to this notification but that
the District Judge, Thiruvananthapuram, after an assessment of
each of their capabilities, forwarded a panel of only five persons
to the High Court for its recommendations. This led to two writ
petitions being filed by certain advocates claiming that the
procedure so adopted is contrary to law. This Court considered
the issues, impelled in the said two writ petitions, namely, W.P.
(C) Nos.12957 and 24233 of 2012 in great detail, which finally
culminated in Ext.P4 judgment. A learned single Judge of this
Court found in particular that the procedure adopted by the
District Judge in not forwarding the entire 13 names received by

him to the High Court but shortlisting only five among them was

irregular and illegal. Among the contentions in the writ petitions
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were also : -
; AN allegation against th°

3 We 1 i
he was involyeq N a criming] case "

_ . all.
not have been Included in the paﬂel ab
Judge considereq these contention’

Judgment recordeq his view ag under:

“17. Ext. PS5 produced Y the petltlon

FIR registered pursyapt to 1€ O <o
a
mentioned above. Thig by itself speaks volume )
i o)
the sorry state of affairs resulted, for not causing

plaint as

conduct proper enquiry before finalizing the panel
of candidates to be recommended for selection and
appointment. The fact that no enquiry was
conducted with respect to the criminal antecedents
stands conceded by the second respondent, as
poi_nted out in the (_:dunter affidavit filed by the 3w
respondent (paragraphs 7 and 8).

It may be true
that the second respondent, Who assumeq th
e

»1.e. shortly
was not in a

charge as the District Judge in May 2011
after issuing Ext. P2 notification’
position to know these thingg and ip furn. |
not be brought to the notice of the 3ra s ; 1t coulqd
well. It only points out the neC@Ssity tpondent as
the guide lines; as to the poings ¢ ol ? Prescripe
candidates in their applicatiOn; s:;lﬁed by the
as
finalized already; as to the diSCi;l?j;S Dendjng t};i

pending or finalized by the Bay Co Ty DroCe di

Ung;)

involvement in any cCriming
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he
vors or b

N any civir 1. oné
Y Civi] disputeg re o m

Rever

and  gycp  oth?” ssued DY e
elines haye to P°
Téspondent, z154 Specifying wa?
®Nquiry has tp pe conducted

factual Da}ticulars in this regard of the
respondent before he forwards the name®

Dersons to be considered by the 34 respondent for
preparation of the pane].

19. With regard to the contentions raised by
the petitioner that all the applications ought to have
been forwarded by the second respondent and that
the High Court could not have directed the second

I laling

broceedingg

Specific gyiq

aspects:

respondent to conduct selection by restricting the
number of candidates to '5' virtually delegating the
prgcess of selectiop to District Judge, it has to be
noted that the position has beep expléined by the 3rd

respondent in the counter affidavit filed in W P.(
P.(C)

No. 12057 of 2012, k%0 proguginy )\
08.03.2012 as Ext. R3(e) Which rgqy; t.h . dated
e Second

respondent to submit a paneg] f . five: cands
the order of merit, whom consig dates ip
suitable, having regard to the dutieg o ered mogt
the relevant rules. Ext. R3(a) 5 .t € Post ap q
challenge, by causing the :
amended in any manm'ar; 1Or ha it b,
in the subsequent WITL Delitjy § €n Chanenged
petitioner. Y the samg
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. pility R3(a)
20, © ‘ Y lIl'il , ,.Xt'
(,mmng to the H“f’m. qendmg E he

pursued by the 3rd I‘(Jsp(m(lent - ,a{ldidates . ds
O.M. to forwarq 4 panel of his Court o

-~ - 13 4 e
order of thejp merit and suitablht.yn nooted py th

it difficult to accept the proposltlo Ceived are to
betitioner, that all the applicaﬂon There may be
be forwarded to the High Gov™ in view of

! ' : t,]_onf ‘
100s' of applicants in a giVBn situa

the minimum qualification Pr

licants 1D
Exts. P2 ad P3. If there are 500 app
it is not at all necessary

by the

response to a notification,
to have all the applications forwarded
District Judge, to be considered by the 3"
respondent. The third respondent, who is the
competent authority to recommend the panel, in
consultation with the concerned District Judge, can
very well take appropriate measures to short list
the candidates on the basis of 'some prescribed
norms like seniority, field of practice or such other
norms also stipulating the particularg to be included

in the 'application form’ which gpay necessarily
reveal the involvement in Y crimin

disciplinary proceedings,
instances of revenue TeCovery Proceedis
These are some Of the aspects which, Jgs etc.
related to the nature of duty e o1 much
‘part-time Official Receiver, appoli)el-‘formed as
Section 59 of the Insolvency py Nted under

One
. d let know Nce such
are prescribed an 0 tg 4 NoOrmg

ne District Judge

al case,

are vy
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a ite
" ( Judg® to in¥!

e, t1IC ch

d, it iy open for the ])thf‘ . based on su .

» Shortligy the (;andidﬂ & Jed 1O the 3

. ’ wal S
nd to haye it O ainst the name

- is

sport it !

ndent

€ - with

concernep

In turn hag to be considered byt Jtation
and a paneg] has to be fipalized in COPSE

. to the
the District Judge, to be recommended
’ f Candidates

Government, restricting the numPe’ °
| vy be

to the requisite extent, as the yacancy may onl

1

Onel . ”n

7. As is evident from the above referred portions of the
Judgment, the learned Single Judge took umbrage to the fact that
no enquiry was conducted on any of the candidates and that
their names were forwarded rather mechanically without any
assessment, even into their alleged criminal anteéedents_ The
learned Single Judge also found that thg action of the District

Judge in having forwarded only five frop, 1 ava
vailable 13 p
dalnes

was also irregular. Based on the fi, dings .and
Con

. : CIUSiOnS
above, the learned Single Judge issygq certain g as
. . _ n di

rection :
are discernible from paragraph 21 .. . \ S which

he Jud

: Unent . .
extracted for immediate reference as der. Which g

1. To sum up, this Coypy .
Dds
at the
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rd
’ e 2" and 3
C()ll]_'SO ) ne ' d
. and Dl‘(’(’m’(llnqs (nallZ® se]GCtlon an
*Spondenyg leadin,, o e T pC) 24233
PoIntment of the 4t s pond nt sceiver in
of 2012 as

ja

Thi Part-time offi¢ ot corrGCt ox
1ruvananthapuram District is
Sustainable,

the 4t

: of
inclusion
In the said cirCumsta Ces’rde('i bY the
respondent in the Panel i ade by the
second respondent, the recommendatlon ”

r ted by the
3rd respondent and the appointment effec
In view of the fact

were there,

first respondent are set aside.
that altogether only 13 candidates
pursuant to Ext. P1 notification, the second
respondent is directed to forward all the applications
and their testimonials, after conducting an enquiry
about involvement of the applicants in any criminal
case, disciplinary proceedings, occasion to have
faced revenue recovery proceedings etc. and a
detailed report shall be submittéd to the 3rd'
respondent with specific remarkg

credentials of each candidate.

as to the

Necessary
particulars can be called for from the Candidates by

issuing notice to them.  Particyjpg
rd
be forwarded tO the 3 reSpondent within ¢
w0

months. On receipt of the prOCEde
hall gs as above, the
third respondent shal DPrepay ,

above shal]

arranging the ord
d the pa Sed on SO
reasonable norms an el shy) me

At : €c
placed for consideration before dUsed to he

e
. ‘ ul |
enlist the eligible candidates n 1 Court to

Scanned by CamScanner


ideapad
Typewriter
WWW.LIVELAW.IN


WWW.LIVELAW.IN

‘\’.l’-(C] No0.30661 of 201 5

10 ent.

rec , it ifth
OMmenq g, selogy; d nl"’”ln jven the f1
ECLUon al -0
8. Certain o e also = en
ain Collaterg) direction? we had already be
. £ he
respondent hepg; L, if b
in { jces the
to vacate the off appears tha

appointed,  becaygg Pending the lis, ! )

t fro
Government hagq appointed the fifth responden

panel of five, that were approved by this ©

mentioned.

9. This judgment wags appealed 29
ed of

respondent by filing W.A.No.2248 of 2012 and 1t Was dispos
by a common judgment along with anothe€r appeal, namely,
W.A.N0.2245 of 2012, as is evident from Ext.P5 judgment. In the
judgment of the Division Bench, the only modification made was
" that the Full Court or a Committee of Judge nominated by it or
by the Hon'ble Chief Justice can prescribe suitable qualifications
or provide adequate restrictions, if large number of applicants

are available, so as to scale down the zop6 of consideration by

making a short-list. Pertinently, the copcyy g o of the learned
rne

Single Judge that the District Judge Cannot make such h
_ a snhort-
_ . h iy
list was maintained, reserving Such lj eIty op)
Y to the Fun C
“ull Court

or to the Committee of Judges: The Diyig; - Bench
C

- | also direc
that if, for any reason, 1t 15 not praCtICable red

/

Or the Full Court to
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4
/_,f consider these matterg | Y
i look into t} Rl Can nul,hnl’i""c Lh
_ e | |
. ) place it before the Full

e Committee of Judges

Se isg
o1 it 1 ang therefor®
Court for 1ts fing) recom
®ndations.

10. Based on thege directions: it appears that the
proceedings for -fresh appointment again began, but not -
immediately after the Judgment of this Court.

11. The delay ip initiating fresh proceedings led the
petitioner herein to approaey this Court by filing W.P.(C)
No.28370 of 2014, which was disposed of by Ext.P9 judgment
directing the Government to expedite the process and to make
appointments within a time frame. It transpires that thereafter,
Ext.P10 order was issued by the Government, again appointing
the fifth respondent as the Part-time Official Receiver for the
District Court, Thiruvananthapuram, which has been assailed by
the petitioner more or less o the same lines as he had done in

the earlier round of litigation which had culminated in Exts.P4

and P5 judgments as noticed supra.

12. I have heard,SI’i-G-S'Raghunath, the learned counsel for
the pétitioner, Sri.V.A-MUhammEd’ learned counsel appearing
D Ondent—Registrar General of this Court,

for the fourth TI€s
learned counsel for the fifth respondent,

Sri.Santhosh Mathew,
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51'i.AyyﬂDDan Sankfll‘ 12
0

m\rm‘(] unse) appearing for the sixth
4 CcoO D

respondent ang th

e -

l rrl(»)(l G ”.”npnt‘, Pleader E]ppeanng for
a0ve ’

respondents 1 tq 3

13. The

1
€arngq Pleader started his

submissions by sayin Covernmert _

U that gy p2 has been issued by the
Government solely baseq on the recommendations made by the
Full Court of this COUrt, as js warranted under the relevant
Circulars and Rules. He says that the Government has done no
more than to choose one among from the panel of names
forwarded by th? High Court with its recommendations.
Stri.Santhosh Mathew, learned counsel appearing for the fifth
respondent submits that his client was chosen and appointed by
' the Government singularly because he was one among the
persons recommended by the High Court and because the High
Court had not found anything against any of the persons
the panel forwarded Dy it to the Government.

included in

refutation  ©f  the above  submissions,

Jearned counsel for the petitioner asserts

14. In

Sri.G.S.Reghunath, the
ecorded by the learned Single judge while

that the reasons T
is still relevant because, according to

; . : nt
issuing Ext.P4 judgme |
nt is gvell NOW Involved as an accused in a

him, the fifth responde

/
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A

(,,~iminnl case. |qq bo, .
()llll.N( TANLY has been registered
against the fifyp re t that an P
( "
On . ancala . _
depy before the Mangalapuram Police

”tili.i()ll, '.l‘hirl.lV( nann
S | h
al)urﬁrr C ] he NUZSQ ()f 20'05), in Wthh

he has been arrg
e
yed ag the tenth accused: He avouches that the

-spemﬁc and Pertinept OhSel‘vationS of the learned Single Judge
in Ext.P4, relating t, integrity and the imperative requirements
for choosing Persong Who apre not involved in criminal
proceedings, has begp disregarded by both the High Court and

the Government,

15. To gauge the submissions of Sri.Raghunath, 1 had
initially asked the Government of Kerala to place before me the
records relating to the appointment of the fifth respondent. The
files were thus placed before me in a sealed cover which,
however, did not contain any material other than the list-

recommended by the High Court. This list did not contain the

specific recommendations of the High Court and I, therefore,
asked the fourth respondent — Registrar General of this Court to
place the files relating to the meetings of the Committee of
Judges, authorised py the Full Court to make the
recommendations, i @ sealed COVET. This has also been placed

1 seeé from it, which was examined by me

before me and
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Goundenl:lally, thay i 14
N0y « contained therein are

“Compmendations
avour of all the 13 names that were
r

car and specific

cl an 1

n

forwarded to it
by " jearned  District  Judge,
Thimvananthapuram *

16. ‘Even though the pinutes OF the meeting ‘of the
Commlttee of the Jy dges or that of the Full Court cannot, on
account of consideratjgy, of confidentiality, be made available in
public domain, the views of the committee of the Judges, which
led to the Full Couyrt recommending these 13 names, have,

however, been placed op record by the fourth respondent in an

additional counter affidavit dated 10%™ August, 2017. This

additional counter affidavit was filed pursuant to an order of this

Court dated 26™ of July, 2017 where I had requisitioned that all

necessary information be placed on record. In the additional

counter affidavit, the fourth respondent has categorically stated

as under: .
"y gubsequently, the  District  Judge,

submitted a verification report

Thiruvananthapura®
f the thirteen apphcants including the reports
0

ived from the authorities concerned and the
receive
f tion colle ected from the applicants. In the
informatl
ith regal rd t0 the fifth respondent, it is
report wi
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mentioneq 4, .. s

S fol

As 1y 0

2 Ll \

dated 12 g 16 CTITe o by the applicant
'02'2015 OrL gupmitted .

WH:

Standing Coung | ' P is included in the panel of
e v

ThiruVananthap f the District Co-operative Bank,
U.I‘a o . ~ .
Backward ClaSs n and the Kerala State

es .
was the Pregiy ont Development Corporation.  He

operative Bank ¢
27.05.2007.
District Polic

of Murukku’mPUZha Service Co-
T a period from 08.10.2002 to
As per the report received from the
€ Chief, Thiruvananthapuram (Rural),
he was the 1gn ,
Stati aCcused in Mangalapuram Police
_ atlon Crime No.23g of 2008. The report of the
Investigation officers in connection with the FIR
N0.239/2008 has not been filed before the Court.
The copy of the FIR N0.239/2008, report of the Joint
Registrar, Order of the Secretary, Co-operative
Department also attached. He has not held the post
for two consecutive spells before the present
application (Emphasis supplied)”

4. The above report was placed before the
Committee and in the_meeting of the Committee
held on 08.06.2015, it Was resolved to recommend
andidates except those who have

the names of all € . .
are facing trial for any criminal

been convicted OF . y crin
offence thos€ against  whom  disciplinary

re pendind and those who have not
gs

in :cati
proceed to the Communlcatlon sent by the District
0

responded

Judge concerned-
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“Leq

ST , ¢ fourth respondent in g
sealed COVEr woy)g forg ;e by th

ﬂls()

SD(" i » gAIme voice as above and I
see thal what hag be ‘ak in the St
‘ Q

n Stateq iy, pi,ragrﬂphs 3 and 4 extracted

hat i Fecorded by the Full Court and by the
Committee in itg ‘
Droceedings_ [ therefore, do not require any

further assistance j; .
1N thig Matter from the files that have been
laced before ;
p M€ N the gea1eq cover and 1 think it will be
justified for this Coyrt to contipue to assess the submissions of

the petitioner based on the ffigavits on record filed by the

fourth respondent,

18. The consistent view taken by this Court in these
matters, as is also recorded in Ext.P4 judgment, is that the
| power to make recommendations of candidates to the post'of
Official Receiver is vested with the High Court and no one else.
The duty of the District Judge of the concerned District is only to

collect the applications made by the advocates and then to

f d it to this Court along with his notes. The Registrar
orward i

i s thereafter, enjoined by the relevant
General of this Court 15/

list of the candidates, along with all the
Rules to make a

red with
court. The Full Court may, thereafter,

regard to each of them and then to
information gatheé

place it before the Full

/
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consideT 1L on jyg Ow 17
i or g - , Committe
COIIStltuted by it to 5 IL{]V(: it Lo Lthe Committee of Judges
Ons- _
der j, . iate decisi
- : ropriate decisions. This j
the process that has }, it for appropP s
€ea

i adonied in this case also and it has not
been violated in any Opted in

19. I see th _ Sl
: € that ¢ ,
he Istrict judge had forwarded the names of

all the 13 applic
PPlicants, along wiih his notes to this Court and that

namely, the fourth
respondent herein had included them seriatim in a list with all
the available informatiop relating to each of them. The Full
Court, thereafter, made over this list to a Committee of Judges
constituted by it, comprising of three eminent Judges of this
Court, to consider the capabilities and qualifications of the
candidates. It is evident from the files that the Full Court had

considered the remarks against each of the candidates and had

found all of them to be qualified. The fifth respondent was also

found qualified by the Full Court, as is recorded in paragraphs 3

d 4 of the additional counter affidavit extracted above. Its
an 0

ause of the mere fact that an F.I.R
.. . that, becC
opinion recorded 15

ding against @ pPerson, it would not constitute
pen

cation and that only a person against

has been found
) i
an automatic dlsquahf

a1 iS pending Or against whom a disciplinary
i a
whom a criminal tr

/
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qction at the hangg of I8

]l(\ .
such disCILlaliIE‘iCatiO11 ar Council is proceeding would invite

IS jg 4 _ o . .
Judges and APpProvegy b I8 the view taken by the Committee of
y

¢F 1.
20. I do not thing, N ull Cour

i at it be necessary or proper f
this Court to sit in juq would proper for

Oment over the view taken by the' Full

Court because thjg
S :
View jg certainly guided by pragmatism and

by forensic prug
Prudence, . our country, as is contended by

Sri.Santhosh TR
MathEW, 1t is possible that one can be besieged

with litigations of Criminal nature by making frivolous

complaints. In the case at hand, he refers to the fact that the
complaint against the fifth respondent was made as early as in
the year 2008 but that nothing more has been done and nothing
furthér has been proceeded on the basis of such complaint even
as of now. It is over 9 years now and it will be unfair to say that

for all these 9 years or for the next several years that the FIR

ld be kept pendingd the fifth respondent cannot be
wou

ointment to public offices. The mere fact
considered for any app

£ an F.I.R against a person, in my view, would
‘of the pendency 0 |
o assert that he is disqualified for being

. - Il
not be sufficient reaso

a pointments_ It is true that the crime
plic

considered for pu

fifth respondent involves allegations of
nst thé

registered agai

/
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mI-_qap])[*()})1«1ill:i()n of o
n)()]]h
a pal‘tit i allegedly made by the Managing
‘Ula h
re . , )
O-operative Sociely, of which he was

committee of

a member. Howev
er

' allegations are Vet ‘ there is pothing to show that these
DI‘OV
: e - oo
sanctioned in lay, S0 N Ly 5 procedure or investigation
/ cover

to g; : - e e o <
is or impeach his int
any manner WhatSOGVEr credit p egrity in

‘This js exactly what the Committ
Judges and the g e e

ull T
Court found and it is recorded in the

proceedings very SPecifically that unless and until a person is
served with a charge sheet Subsequent to a valid investigation,
leading to a trial, he cannot be declared disentitled for being
considered or for being appointed to public offices. This .opinion
of the Full Court, in my view, is inculpable and supported by

légally sustainable justification.

21. In .any event of the matter, it would not certainly be
justified for a Judge of this Court, even while considering a
matter of this nature in writ jurisdiction, to take another view

merely because a different view is possible. The factual

: tors are not within. the province of this
evaluation of these fac
: accepted position in law that it
L inly the p
Court and it is certd
the competent Authorities, who are vested
0

should be best left t | |
: in makmg such recommendations. In this
with the jurisdiction
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jaser b1 melllCtﬂhl w0
e,

(atutory Powersg o Mgy, qupitable that the applicable

recommendation g, ::e Y Vesteq with the High Court to make
and since I am Unap, Dolntlnent under Section 59 of the Act
by the Full' Coypy N € to fing anything wrong in the view taken
| makjng the recommendation of all the 13

persons, from wp,

m :
) the figy, respondent was chosen by the
overnment under E
Xt.P10 org
er,

I am constrained to find
against the petitioner iy, this writ petition

In su ' '
ch CITCumstances, I have no other option but to find

Ext.P10 to be Irreproachable and to dismiss this writ petition.

In the peculiar facts and circumstances of this case, I

however, make no order as to costs and direct the parties to

suffer their respective costs.

sd/- DEVAN RAMACHANDRAN

JUDGE
stu
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